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Abstract In the process of building a European Private Law, the lawmaking and

harmonization dimensions—the modes of harmonization and even more, the scope

and reach of the harmonizing effect of the European rules- appear as crucial issues.

We show how the harmonization strategy is as important a question as whether we

should have European Private Law at all. We present an economic discussion of the

different modes of harmonizing Private Law in the abstract, and how they are likely

to differently affect outcomes. We also present in informal terms a simple economic

model of how to build optimal harmonized rules and standards in a setting of pre-

existing separate and diverse national ones, and we systematically explore how the

different harmonization regimes (maximum harmonization, minimum harmoniza-

tion, and pure co-existence of harmonized and national standards) affect the out-

comes of the harmonization process.
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1 Introduction

The process of building a European Contract Law seems to be approaching a

decisive phase. For a start, there is a tangible and already widely publicized body of
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Model Rules, that comes under the name of the Draft Common Frame of Reference

of European Private Law (‘DCFR’). Although complex in nature and uncertain yet

in its future function, at least the indirect regulatory role through the EU or national

law-makers is explicit for the framers of the DCFR (see Beale 2007: 260).

On top of this, the European Commission appears to have taken very seriously

the importance of the DCFR not only as a toolbox, but also as the basis of legislative

action at the EU level that would produce harmonizing effects upon the existing

situation of legal diversity in Private Law across Member States. Although the exact

features and scope of that action is still undecided, the Commission has established

and Expert Group1 to work over the DCFR in order to produce a streamlined text.

Moreover, the Commission has also launched a public consultation concerning

the possible alternatives to which the result of that exercise may be put to use.2 The

policy options spelled out in the Green Paper are of very different kinds.3

We are interested in the law-making and harmonization dimensions of the exercise

of European Private Law harmonization, broadly understood. We are interested in

shedding some light on how the harmonizing dimension of European Private Law

relates to the economic basis and the economic effects of law-making. For that reason,

we will concentrate on two issues that have not received much attention in the existing

economically-oriented literature, although the harmonization dimension of European

Private Law has already been extensively analyzed from an economic perspective, or

using economic arguments.4 In fact, it has attracted more attention by economists and

economically minded lawyers than the content of the rules in the DCFR themselves.5

We have also written extensively on various elements and aspects of the process,6 and

we do not intend to repeat ourselves, or not entirely, here.

1 Commission Decision of 26 April 2010 (2010/233/EU) setting up the Expert Group on a Common

Frame of Reference in the area of European contract Law (OJ L 105, 27.4.2010). See, Proposal for a

Regulation of the European Parliament and of the Council on a Common European Sales Law, of

11.10.2011 (COM (2011) 635 final).
2 See, Green Paper from the European Commission on policy options for progress towards a European

Contract Law for consumers and businesses, of 1 July 2010 (COM (2010) 348 final).
3 The spelled-out options include: (1) The publication on the web of non-binding model contract rules

which could be used in the Single Market; (2) a toolbox for current and future EU lawmakers; (3) a

Contract Law Commission Recommendation that would call on EU Member States to include the

European contract law instrument into their national legal systems; (4) an optional European Contract

Law instrument, which could be chosen freely by consumers and businesses in their contractual relations

as an alternative to the existing national contract laws for cross-border contracts, or also for domestic

contracts; (5) Harmonisation of national contract laws by means of an EU Directive; (6) Full

harmonisation of national contract laws by means of an EU Regulation; (7) the creation of a full-fledged

European Civil Code, replacing all national rules on contracts.
4 See, Wagner (2002: 995); Faure (2003: 31); Wagner (2005: 27); Van Den Bergh and Visscher (2006:

511); Garoupa and Ogus (2006: 339); Kerber and Grundmann (2006: 215); Wagner (2007); Gomez

(2008: 89); Chirico (2008); Van Boom (2009); Parisi and Fon (2009: 51); Gomez (2010a: 401), Gomez

(2010b).
5 Among others, Gomez (2009: 101); the different contributions on the content of the DCFR in Wagner

(2009); Chirico and Larouche (2009).
6 See, Gomez (2008: 89), Gomez (2009: 101), Gomez (2010a); Gomez and Ganuza (2010); Ganuza and

Gomez (2010).
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First, we will present an economic discussion of the way in which the various

mechanisms underlying the processes that may lead to similarity of content in legal

rules emerge in the current processes of harmonization of Private Law in Europe,

and how they may translate in substantially different evaluations of the process

itself. Second, we will attempt to provide an economic analysis of the scope of

harmonization of European Contract Law or, in other words, about how to build

optimal harmonized standards in an environment in which diverse national

standards already exist, and what the relationship between the European and the

National standards should be. The importance of this dimension increases in view of

the current debates concerning minimum versus full harmonization of important

portions of the Consumer Acquis that has been raised by the new Directive on

consumer rights, proposed by the European Commission,7 which initially8 had

maximum or full harmonization in mind.

Moreover, the decision about the harmonization dimension is not only important

on its own, but also as a factor that has a bearing on the desirable content of the rules

and standards. That is, the law-making and harmonization dimensions, and the

contents of the rules are not independent issues, but mutually conditional in order to

achieve satisfactory outcomes in terms of social welfare. The structure of the paper

is as follows: In Sect. 2 we present a an economic discussion of the various modes

of bringing together the legal rules of different countries, and the different forces

behind each of them. In Sect. 3 we offer a summary of our theory of optimal

harmonizing lawmaking in areas that may affect cross-border trade—such as, for

reasons too obvious to elaborate, Contract Law and Consumer Law. In Sect. 4 we

use that theory to analyze the likely consequences of the three broad harmonizing

strategies outlined above, that is, if harmonized rules should entirely replace, set a

floor to, or perfectly co-exist with the national rules that predated the harmonized

ones. This is the theoretical debate underlying the controversies about maximum

and minimum harmonization, and about the desirability of an optional instrument in

Contract Law for Europe. Section 5 briefly concludes.

2 The various processes leading to harmonized rules

The term legal harmonization is not univocal. By legal harmonization, at least when

used in a broad sense, one may refer to many different phenomena and processes, even

if all of them share an initial stage of—assumedly, at least—high degree of legal

fragmentation, and a final stage resulting from them is essentially similar in terms of a

reduced level of fragmentation, even identical or similar legal rules in terms of content.

Let’s take as a starting point the existence of different legal systems or

jurisdictions that, concerning a given area of the Law, show a visible, may be a

large, degree of divergence in terms of the substantive content of the legal rules

7 See, Proposal of 8.10.2008 for a Directive on consumer rights, COM (2008) 614 final. There is a

revised proposal of December 2009, prepared during the Swedish Presidency of the Council.
8 Due to later developments and views in the Parliament and Council the initial staunch full

harmonization effect seems to be weakening towards some kind of quite undefined ‘‘targeted’’ (i.e. partial

or incomplete) full harmonization.
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belonging to that area. In the end, the legal systems involved may end up with the

same set of reasonably harmonized legal rules, as a product of diverse harmoni-

zation mechanisms.

2.1 Legal harmonization through convergence

First, one may encounter a sort of spontaneous and uncoordinated—and not

centrally controlled, agreed or fostered—trend towards the adoption of the rules that

have been successfully applied in a different jurisdiction, or a kind of eclectic

mixture of the rules of all countries involved, or a combination of rules introduced

by the major, more efficient, more reputed, or simply more audacious jurisdictions.

One could use the term spontaneous convergence, or simply convergence, to refer to

this undirected process of approximation of legal rules.9

Three main mechanisms, in turn, may be apt—in theory10—to drive different

countries to independently and non-cooperatively adopt similar substantive legal

rules: Informational cascades, competition, and knowledge transfer. Notice that we

are not saying—nor assuming—anything about the costs of the processes opened up

by these processes, nor about the costs—or benefits, for that matter—that may result

from the final result of harmonization or convergence of substantive legal rules.11

We are also reserving judgement about the relative importance of the mechanisms

in fostering convergence in legal rules.

1. Rational herding and informational cascades12: When facing a choice of legal

regime under conditions of limited information about what the best solution

would be (typically, for new contingencies or circumstances requiring brand-

new legal response: new technologies, changed social attitudes, unforeseen

threats) legal systems lacking a strong determination to adopt one or the other

of the potentially available legal options, or lacking substantial private

information about costs and benefits arising from the available options, may

simply—and rationally, given they do not have better information on their own,

and don’t have powerful priors in favour or against any of the choices- follow

upon the steps of other countries who have earlier adopted a legal rule on the

matter. Countries imitate one another in finding legal solutions to new

9 Part of the literature uses the term convergence precisely to label these kinds of processes: Van Gerven

(2004: 994); Garoupa and Ogus (2006: 339).
10 We are agnostic towards the empirical significance of the three different forces that I will describe in

the text. I think there may be examples and illustrations, even important ones, of actual levels of

harmonization produced by such forces, but I am unaware of a general assessment of the importance of

the harmonized outcome, or the empirically supported causal contribution of herd behaviour, competition,

and knowledge diffusion.
11 See, for an economic examination of those costs, Ribstein and Kobayashi (1996: 131); Garoupa and

Ogus (2006: 339). Costs may be even endogenous to the harmonization process, so they may be

strategically raised by countries to improve their positions in the harmonization exercise: see, Carbonara

and Parisi (2007: 367).
12 For surveys—somewhat dated, however- of the economic literature on herd behaviour and

informational cascades, see Bikhchandani et al. (1998: 151); Hirshleifer (1998). The founding

contributions of this literature are: Banerjee (1992: 797); Bikhchandani et al. (1992: 992).
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problems. The economic models of herd behaviour and informational cascades

show that the equilibrium in which, in the end, all players—here, the legal

systems- adopt the same action—here, the same legal rule—following the prior

players may well not be optimal, if the initial movers adopting what turns out to

be the equilibrium behaviour of all players made a bad choice. In other words,

the morale in the old parable of the blind leading the blind. Informational

cascades can occur not only by legislators in one jurisdiction disregarding their

own views and information and mimicking the solutions by earlier legislators in

other jurisdictions, but they may also afflict Courts, both inside a given

jurisdiction, and across the borders of a national Court system. In fact, some

analysts argue that in the legal context cascades are particularly likely to afflict

courts, and also particularly resilient, when the equilibrium is inefficient, to

positive change in equilibrium produced by additional information on the

benefits and costs of the legal solutions involved (see, Daughety and

Reinganum 1999: 158; Vermeule 2009: 74–75).

2. Competition: The orthodox view among economically-minded scholars is that,

at least in some areas of the Law (Corporate Law would be the most prominent

example), competition among jurisdictions will force them to improve the

quality of the legal rules to satisfy the preferences of the ‘‘consumers’’ or

‘‘buyers’’ of legal rules—companies, in the case of Corporate Law. In their

drive to attract customers, the ‘‘sellers’’—the jurisdictions—will be under the

competitive pressure to adopt rules that provide maximum benefits to the

customers of the legal system. Like in other markets, also in the market for legal

rules, product quality would in the end be optimal.13 Not only competition

would provide a forceful engine towards finding the legal solution that

maximizes the satisfaction of legal customers, if the preferences of the

customers are typically not significantly heterogeneous, the satisfaction-

maximizing legal response would be essentially similar across jurisdictions,

thus leading to a sort of competitively harmonized legal regime: Given that the

efficient solution would be—roughly—the same for all jurisdictions, being the

relevant preferences quite similar, the competitive process would push all

jurisdictions to choose the uniquely efficient legal regime. Some influential

commentators (see, Ogus 1999: 410).14 argue that this is likely to be the case in

areas that may be called ‘‘facilitative’’ Law, that is, contracts—except those

portions of Contract Law that are interventionist or redistributivist by nature,

13 Though it is to some extent dated, this view of the Corporate Law market has been—and still is—very

influential in the US: see, Easterbrook and Fishel (1982: 913); Romano (1985: 225). Many do not share

the idea that such a competitive market exists in Corporate Law, at least in a recognizable form: Kahan

and Kamar (2002: 679); Roe (2003: 588); Bar-Gill et al. (2006: 134); Gomez and Saez (2006: 161);

O’Hara and Ribstein (2009: Chap. 6).
14 On a similar vein, though less specific about the legal fields in which harmonized legal rules are

expected to be observed, Parisi and Fon (2009: 69). Some commentators strongly deny that such

convergence has occurred more than superficially in European Private Law: Legrand (1996: 52). It must

be noted, however, that those proponents of the view of competitive convergence of facilitative Law also

emphasize the importance of some hurdles in the way of the convergence outcome: Ogus (1999:

411–412).
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such as tenancy, employment and consumer protection—corporations, and

property.

3. Knowledge transfer and diffusion: Those in charge of Law-making in a given

jurisdiction—most notably, legislators, but also Courts and even administrators

in public agencies—may learn and acquire knowledge about how to properly

design the legal rules for a certain area of the Law. Legal rules express

preferences of the law-makers, and indirectly, of the population of a given

jurisdiction: ideological, cultural, religious, and what else. Legal rules also

satisfy preferences—again, of many kinds—and serve interests of at least some

portions of the population subject to the legal rule.

But legal rules have not only political, cultural, expressive, or preference-

satisfying dimensions. Lawyers as members of a profession, and perhaps compar-

ative lawyers specially, have a point in emphasizing that the Law is also a craft, a

technical and specialized field of human knowledge. And techniques may travel, can

be taught and learned, can be appraised and verified in their performance and

outcomes—at least roughly, given that human societies do not allow perfect natural

experiments. Lawmakers—or their technical staffs—may learn new legal tech-

niques, novel legal means to achieve a certain outcome, they may learn of an

innovative legal solution or rule for an existing problem. They can also know about

refinements, corrections, and improvements made in received legal rules. And they

can import—perhaps, not without some further manufacture or re-elaboration—the

rules and solutions that others have introduced, refined, and experimented.

Comparative lawyers and comparative lawyer-economists use the term ‘‘legal

transplant’’ to refer to the import of legal rules, doctrines and ideas.15 But not all legal

knowledge transfer across borders can be characterized as a legal transplant, even if

we count as transplant the adoption of foreign-born or initially alien ‘‘diffuse’’ legal

views or approaches. Lawmakers in one jurisdiction may use the experience or the

knowledge produced in other countries to confirm the soundness of existing legal

rules, or to learn how not to design a legal rule, given the knowledge about its failure

in a different legal system. This ‘‘trade’’ in legal knowledge and experience, even if

unguided and uncoordinated, may lead towards a certain degree of convergence of

the legal rules, particularly in ‘‘technical’’ areas of the Law.

One of the reinforcing mechanisms of these processes and particularly important

in the European context is mutual recognition. This principle allows more intense

regulatory competition among European jurisdictions, will accelerate the compet-

itive process towards the efficient legal rules, thus giving additional force to the

competitive mechanism. Mutual recognition, on the other hand, reduces the cost of

knowledge transfer on rules and standards across European borders, and

consequently also improves the effectiveness of the knowledge transfer and

diffusion mechanism (see, Neven 1992: 100; Parisi and Fon 2009: 69).

15 And legal transplants are very important not only for the development of legal systems, but also for

social and economic development more generally: see, Berkowitz et al. (2003: 165); La Porta et al. (2008:

285). Among comparative lawyers, the controversy whether legal transplants is at all possible is rampant:

Watson (1993, 2000). In turn, Legrand (1997: 111), fervently denies that legal transplants exist in a

meaningful way.
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2.2 Legal harmonization through coordinated action

The processes of convergence that we have examined in the previous sub-section

are uncoordinated, in the sense that no visible hand is at the helm in the route

towards increased harmonization of legal rules. Sometimes, however, such a visible

hand does exist, and jurisdictions take part in a conscious coordinating process the

end product of which may be the similarity between the legal rules of their legal

systems.

The important feature here is that the end result—similar or identical contents in

substantive legal rules—is not the outcome of uncoordinated action by the players—

the jurisdictions—as in spontaneous convergence, but the result of cooperative or

coordination actions by the affected jurisdictions, with or without the assistance of

an external player (international organization, government in a higher level of

political power, private institution, legal entrepreneur, etc.).16

There is coordinated harmonization, for instance, when different jurisdictions

agree to negotiate an International Agreement containing a piece of legislation on a

given matter of Private Law—say, Intellectual Property, or the international sale of

goods, or legal formalities for contracts—and then implement the content of the

Agreement in their own legal systems, immediately through direct translation of the

Agreement, or in a more indirect way through derivative implementing national

legislation. Also when a public international organization (such as UNCITRAL), or

a semi-public entity (such as the US National Conference of Commissioners on

Uniform State Laws), or a private organization (such as the Commission on

European Contract Law, or the American Law Institute in the US) propose a model

piece of legislation, typically taking into account—albeit not exclusively—existing

rules in various jurisdictions among those to which the model laws will be proposed.

In all the former circumstances, a given jurisdiction is not—at least, legally, though

there may be reputational, commercial or other sanctions involved in case of non-

cooperative behaviour, or there may be positive rewards in case of cooperative

behaviour—forced or compelled to harmonize its existing rules with those of other

jurisdictions, or those in the synthetic text of the international agreement or the

model law.

The—larger or smaller, even zero if the process entirely fails—degree of

harmonization, however, that may be achieved through these processes will be the

outcome of a coordination game to be played by the different jurisdictions. It must

be noted however, that the end result may vary immensely in terms of the actual

degree of harmonization that occurs, ranging from a complete failure to harmonize

to full unification of the content of the Law—at least on its face, and sometimes on

its operation as well, if the harmonization includes enforcement matters and a joint

enforcement agency. It is the coordinating—cooperative—nature of the process that

16 To illustrate the distinction: a substantially similar legal transplant may be the product of spontaneous

convergence (country A decides to imitate the Laws of country B on a given area of the Law) or the result

of a coordination game of harmonization (country A and country B enter a negotiation process to

approximate their Laws, and use the Laws of country B as a starting point for what would be end result of

the harmonization).
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may be characterized as posing a distinctive feature, not the degree of similarity of

legal rules as the outcome.

It is also true that the actions of those external ‘‘instigators’’ or ‘‘harmonization

entrepreneurs’’ may also facilitate convergence of legal rules through the

mechanisms analyzed in the previous subsection, independently of the path and

future success of the coordination exercise: the preparatory works for a model set of

rules may foster knowledge transfer and diffusion; a model law may serve to clarify

the set of issues on which legal competition among jurisdictions takes place in a

relevant way; a private or public legal initiative by one of those legal entrepreneurs

may also trigger an informational cascade of jurisdictions mimicking the rules

adopted by earlier players.

2.3 Legal harmonization through political fiat

Harmonization may also be the result of a political decision by a higher level of

government. In a federal system, the Federation may decide to impose a uniform set

of rules where previously legal fragmentation in the form of diverse state or regional

legislation was in force. Similarly, an International or Supranational entity, within

the scope of its constitutional mandate, may also establish a single set of legal rules

for all the participating States: for instance, the European Union, under the powers

conferred by the Treaties, may use Regulations and Directives to cover a given area

of the Law, or to approximate the existing rules in the different Member States.

In both cases—the federal and the supranational—the process leading to a larger

or smaller degree of harmonization in the substantive legal rules to be applied in the

lower units of government is neither spontaneous convergence, nor a coordination

game—at least specifically addressed to the effect of harmonizing a given are of the

Law—played by the interested jurisdictions. The mechanism is based on political

fiat at higher levels of government with respect to those that will experience that

their legal rules will be harmonized.

Both in the Comparative Law and the Comparative Law and Economics

literatures it is not uncommon to speak of harmonization and unification as different

processes on the basis of the end result: harmonization does not entirely preclude

peculiarities in adapting or implementing the harmonized legal solutions, it merely

approximates the different legal orders, whereas unification replaces in toto the

existing legal regimes in favour of the common set of rules, eliminating all

differences between legal orders (see, Garoupa and Ogus 2006: 339; Rühl 2009:

11). In this view, what the European Union undertakes with the use of directives—at

least those that establish minimum harmonization17—would not be true unification,

given that Member States would enjoy some degree of freedom in implementing the

regulatory goals of the Directive, and thus, some variation in the rules will be

allowed, as long as the requirements in the Directive are satisfied.

It is true that if some—perhaps significant- degree of variation among the

affected legal systems still remains after the harmonization mechanism has been set

in motion, it may not make sense to speak of unification in any meaningful sense.

17 See, on the recent case Law of the ECJ on these matters, Weatherill (2009: 149).
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The point, however, is that the mechanism leading to harmonization—small, large,

or complete—has relevance on its own, and, probably, in many respects it is the

most relevant element. In my characterization, the fact that the degree of

harmonization achieved in the process is less than complete, does not eliminate

the crucial element of political fiat governing the process. The actual degree of

variation in the legal outcomes is, naturally, a relevant issue, but it does not affect

the core of the harmonization mechanism as such. Thus, one could find complete

‘‘unification’’ in the sense of zero or virtually zero variation in the legal rules of the

affected jurisdiction as a result of spontaneous convergence—although this may be

a rare occurrence in an uncoordinated process—and, with higher likelihood, as a

product of a cooperative coordinating process. As mentioned, a harmonization

process determined by a higher level of government may fall short of attempting or

achieving absolute identity in the legal rules of the lower levels of government. But

what I take as essential is the engine behind the harmonization process, more than

the end stage of harmonization that is actually produced.

It may come as a surprise, that the specific features of the mechanism operating

in a given harmonization process may be the factors raising more concern, more

even that the contents of the rules as such, as the critical positions towards the

European harmonization process in Private Law illustrates. As things now stand in

the European case, and given the options mentioned in the Commission’s Green

Paper of July 2010, almost all mechanisms are still possible (from toolbox for

National legislators to imposed EU Regulation establishing a European Civil Code.

Let’s now turn to the even more important, and urgent problem of the scope of

harmonization vis-à-vis the existing legal regimes that may be subject to unification.

3 The optimal construction of harmonized European standards in Contract
Law

As has been mentioned earlier, most of the debate, either from a Law and

Economics perspective, or from other perspectives (politics, constitutional compe-

tences, comparative Law) on the process of constructing a significant body of

European Contract Law, has focused on the pros and cons of the idea of

harmonizing Contract Law across European countries through the use of European

legislative tools. From a normative standpoint, the ‘‘whether’’ question is not the

only relevant one. The ‘‘how’’ question is equally important, if not more. Not just in

the implementation phase, but as a crucial element to informedly answer the

‘‘whether’’ puzzle: when one cannot find a way to build harmonized standards that

seems promising or convincing enough, one would be reasonably inclined to answer

the ‘‘whether’’ question in the negative. Given the setting in which the

harmonization of European Contract Law takes place, which necessarily has to be

built largely upon the pre-existing and diverse national rules (already harmonized

EU Law would not be comprehensive enough) to properly determine the content of

the harmonized standard becomes a crucial issue, if we want the exercise to improve

social welfare in European societies, and not to be just a challenging intellectual

subject for academic lawyers. For instance, should the new harmonized European
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standards and rules for the protection of one class of contracting parties (consumers,

let’s say) simply reflect the current minimum level of protection contained in the

Directives already in force, when they exist, or should they correspond to the

minimum, to the average, or to the maximum levels of consumer protection now

observed in the different national legal systems?

Surprisingly, the question of what factors one should take into account when

building harmonized standards has not received a lot of theoretical attention neither

in the legal nor in the economic literature. There is, to be sure, a very large legal and

economic literature concerned with determining regulatory standards for consumer

protection and in other areas of regulation, but the relationship to an explicit

harmonization process seems to be lacking in the literature. In the remainder of this

paper we will try to summarize the theoretical arguments that we have formally

elaborated elsewhere (Ganuza and Gomez 2010).

With social welfare in mind, it is very likely that the largest advantage of

building and establishing harmonized legal standards of behaviour for contracting

parties, in Europe as in other areas of the world, would be essentially to reduce the

transaction costs in cross-border commercial activity, and thus to enlarge economic

welfare arising from those increased economic interactions that cross the national

borders. This may be specially true in the European context, since other obstacles

(tariffs, regulatory measures with equivalent effect) have been eliminated, and one

of the major policy goals in the EU is precisely to ensure a free area of trade and

movement of goods, services, capital and people.

To be sure, there are costs involved in an exercise of transaction-costs-reducing

legal harmonization, both in the process of constructing the standards and as a

consequence of the actual implementation and imposition of the harmonized

standards. These costs may well outweigh the benefits, so that the adoption of

harmonized standards may reduce welfare, and not increase it, over the pre-existing

scenario of diversity in legal regimes. But the positive effect, if any, of harmonized

standards materializes through increased trade (which of course includes a reduction

in the costs of all activities related to trade, and also the increase in the contract

surplus from the interaction) by firms and consumers.

The thrust of the theory on building harmonized standards for economic

transactions is that constructing optimal harmonized standards to induce trade across

national borders essentially depends on the technologies (the cost functions of the

firms that will produce the goods and services, on the one side, and on the preferences

of the populations in the countries that build the unified standards, on the other. That

is, the definition of the harmonized standards of behaviour in European Contract Law

should consider the distribution of the costs of providing the products and services

across the various European countries. And here the term costs does not only refer to

the material costs of production, but to any cost necessary to ensure the actual and

satisfactory delivery of the product or service to the consumer.

The optimal building of standards should also consider the distribution of the

societal preferences of consumers in the various Member States over the relevant

issue affected by the behaviour that would be subject to the legal rule or standard, be

it the safety of the product sold, the length of the seller’s contractual warranty, or the

level of detail on the content of the contract boilerplate clauses to be communicated
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in advance of the conclusion of the contract. In short, optimal standards should be

essentially based on technological parameters of firms and preference parameters of

those societies potentially harmonizing their laws.

It is of course true that weighing the effects of the considerations of the

technologies and the societal preferences is a difficult exercise, and probably cannot

be carried out in a detailed or specific way for many relevant areas of Contract Law

or any other Law, for that matter. Despite these obstacles to implementing our

theoretical proposal on how to build harmonized standards, the basic idea remains

an important theoretical guidance, because it clearly points at the factors that an

exercise in harmonizing rules and standards in Contract Law should consider

essential, even if full information about the specific values of those factors is not

available in many, even in most circumstances. Moreover, technologies and costs

for firms, and consumer preferences are crucial, but also their mutual correlation, or

lack thereof, is. It can be shown that whether the technological parameters and the

parameters reflecting societal preferences for consumer protection are independent

or correlated, and the sign of the correlation, if it exists, determine whether the

optimal standard is intermediate between the pre-existing national standards, equals

the more exacting standard, or even, counterintuitively, exceeds even the toughest

standard among national Laws.

In order to better understand and assess the construction of the optimal

harmonized standards it is advisable to start by considering what would be the

extreme situation of no cross-border trade between the affected countries. For

simplicity, let’s assume that the number of countries is just two, although the theory

can be extended to any larger number of countries and legal systems.

In a situation of autarky, the lawmakers in each country would ideally set the

legal standards governing the relevant problem (let’s say, the extent of consumer

rights vis-à-vis the seller in a given setting or contract) by looking at how costly

compliance with the legal standard would be for the firms in the country, and how

much and how strongly consumers in that country prefer to enjoy the set of rights

corresponding to that level of legal protection. If the lawmakers in the national legal

systems are benevolent and well-informed—and let’s assume them to be that way,

at least to compare their ideal standards with the ideal harmonized ones—they will

come up with the best standards for each country, optimally balancing the costs for

firms and the preferences of the consumers.

Imagine, then, that in order to allow trade to happen between the countries, so

that the more efficient firms from one country—assume that these firms enjoy a cost

advantage due to their technological development, or for any other reason—can

enter the foreign market, it is necessary to build a single legal standard for both

countries, because otherwise firms could not show that they are complying with the

relevant legal requirements. The reasons for this ‘‘accreditation of compliance’’

obstacle may be manyfold in practice, but in order to better grasp the effects of the

different alternatives it is helpful to think that without some kind of common of

harmonized rule or standard, it is infinitely costly to show compliance to the

relevant authorities of the foreign—to the firm—country, and/or to the foreign

consumers. The next step is then to ask how should this unified standard be

constructed and how it would compare to the pre-existing national standards.
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As was the case with the national standards, the best way to handle the matter is

to look at costs and preferences, now, due to the single and unified nature of the

relevant legal standards, for the aggregate of both countries—that now would

become one single market in terms of the legal requirements and accreditation of the

compliance with them, and thus in terms of the firm that will serve consumers in

both countries. We have to take into account the preferences in each country,

weighted by the population in both of them, in order to get the aggregate magnitude.

The relationship between this new, harmonized standard and its national

predecessors gives rise to different scenarios. We have essentially three of these.

(i) The single harmonized rule can be an intermediate one between the two pre-

existing national ones: if country A had standard h, and country B had standard l,
being h [ l, the new unified standard would be:

m; with h [ m [ l:

This intermediate standard would be desirable when country A and country

B have similar firms in terms of costs and technologies, but the preferences are quite

different in one and the other country, and also when the country with the more

efficient firms (A, in our example) also has consumers with stronger preferences for

a higher legal standard. In both cases, the adequate harmonized standard is an

intermediate one between the national standard of the two countries.

(ii) The optimal unified standard can also coincide with the tougher of the pre-

existing national standards, in the somewhat unusual case in which the countries

have consumers with the same preferences for the level of protection, but one

country has more efficient firms. If this is the case, if A had standard h, and B had

standard l, the optimal harmonized standard m, would equal h, that is:

h ¼ m [ l:

(iii) The more interesting and also the more counterintuitive case is when the two

countries are diverse in firms’ costs and consumers’ preferences, so that the country

with the more efficient firms (assume it is B) has consumers with weaker

preferences for a higher legal standard than those of country A. Then, if A had

standard h and B had standard l, the optimal unified standard m can be intermediate,

but it can also be higher than h, if the population of country A is sufficiently large

compared with the population of country B. That is, in this third scenario in which

the preferences of contracting parties and the costs for firms of satisfying legal

standards are positively correlated, or they are independent, the harmonized

standard m, can be:

h [ m [ l or m [ h [ l

In other words, if the small country has the more efficient firms, and the larger

country has the consumers who care more about their legal rights, it is possible to

expect an efficient unified standard that is larger than any of the pre-existing

national ones.

A natural corollary of the preceding analysis is that if one is concerned about

reaching efficient solutions in building harmonized legal standards, the lawmaker’s

task is not an easy one, since the details of the relationship between the costs for
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firms and the preferences of consumers are crucial for reaching the right level of the

unified legal rules and standards.

4 Full harmonization, minimum harmonization and co-existence of standards

The basic theory outlined in the previous section implicitly assumes that

harmonization for the purposes of improving cross-border trade requires strictly

unified standards across the countries subject to the harmonization exercise. This is,

of course, not necessarily true, and even it is probably untrue in many, if not most

circumstances. Countries could build harmonized standards to facilitate trade, but

these need not entirely replace the pre-existing national standards.

In fact, the fact that a new, harmonized standard, would co-exist or not, and under

what conditions, with the national standard, is a crucial choice in the entire

harmonization exercise, and one which does not have an obvious solution in

theoretical terms.

In EU Law, this matter presents itself as the choice between full harmonization

and minimum harmonization. As is well-known, in the context of the new Directive

on consumer rights, proposed by the European Commission,18 the—not surpris-

ing—reception to the maximum harmonization design in a Directive with a broad

material scope of application such as the Consumer Rights Directive has been

overtly critical in academic circles, as it would imply that pre-existing national

standards—including also those more protective of consumers—would be entirely

abrogated by the new European legislation, and the introduction or adoption in the

future of national rules departing either way—increasing or decreasing the level of

consumer protection—from the harmonized ones would also be entirely ruled out.19

Under minimum harmonization, the harmonized standard, as has mostly—though

not always—happened in the past with EU Directives in Consumer Law, sets a

mandatory floor in the relevant variable, parameter or behaviour, allowing the

Member States to keep, or to create in the future, more exacting standards for

protecting consumers, but wiping out pre-existing lower national standards, and

preventing those lower standards from being adopted in the future. Under full

harmonization, the harmonized standard entirely displaces and eliminates the

national standards, pre-existing or future, and regardless of whether they are higher

or lower than the harmonized one.

In theoretical terms, however, it must be noted that minimum harmonization is

not at all equivalent to pure co-existence of standards, harmonized and national.

Under minimum harmonization, standards lower than the harmonized ones are

automatically eliminated, and replaced by the harmonized standards and countries

with a higher standard are allowed not only to keep it, but essentially to ignore the

harmonized standard, since firms operating in that national market would be forced

18 See, Proposal of 8.10.2008 for a Directive on consumer rights, COM (2008) 614 final.
19 See, for a collection of these criticisms addressed to the full harmonization approach in this area, Faure

(2008: 440); Rott and Terre (2009: 460); Micklitz and Reich (2009: 471); Whittaker (2009: 223); Twigg-

Flessner and Metcalfe (2009: 368); Smits (2010: 9); Low (2010: 288); Ebers (2010); Loos (2010).
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to comply with the stricter national standard. Thus, under minimum harmonization,

unless there is some possibility of entry into the markets with standards that are

different from the mandated by the national authorities, there would be no new

cross-border.

It would be possible, however, to complement minimum harmonization with

some possibility of entry, if firms using a standard that is at least as high as the

national standard would be allowed to enter the national market. This would be a

kind of imperfect or asymmetric ‘‘country of origin’’ regime that would allow trade

cross-border only under standards that are higher than that of the import country, but

not the reverse. Additionally, the complement to minimum harmonization may take

the form of a full ‘‘country of origin’’ or ‘‘mutual recognition principle’’ which

would allow firms from other countries (remember, now operating under a standard

that is at least as high as the minimum harmonized standard) to enter the national

markets of countries with higher standards, but not complying with these higher

standards of the receiving country, but only with at least the harmonized—level.

In pure co-existence (or competition of national standards and the harmonized

one, if one prefers to frame the case in this way) the harmonized standard would not

replace the existing ones, regardless of whether they are higher or lower than the

harmonized level.20 Again, two versions of co-existence are theoretically possible,

depending on whether the choice to adopt the harmonized set of standards or not, is

given to the Governments or to the contracting parties themselves. Some argue that

the latter would be equivalent to granting the choice to the firms who will be subject

to them in their operations, since consumers would have no meaningful way to

influence the decision by the firms (Doralt 2010). Although it is not as obvious as it

may seem that consumers would ‘‘never’’ have a say in the choice of one or the

other set of rules, for the purposes of the analysis it is not hurtful to assume that

firms can decide to employ the European or their national body of rules—or both

depending on the target market, if using both sets is feasible in technological and

economic terms, something that will be considered below. For our theoretical

analysis it is possible to disregard the legal complexities behind an EU optional set

of rules in Contract Law and its technically—in the legal sense—hard to organize

relationship with national mandatory rules and the Rome I Regulation.21

In the first case, to have some bite in improving cross-border trade,22 this

harmonized optional standard should allow the firms from the country adopting the

harmonized level to be able to enter, under the harmonized standard, the national

20 The model of co-existence and choice between harmonized rules and national rules is argued

forcefully by Kerber and Grundmann (2006: 215); Grundmann (2005: 184). For a specific version of

co-existence, in the area of B2C e-commerce (the so-called ‘‘Blue-button’’ proposal, see Schulte-Nölke

(2007: 333). Against the possibility of co-existence, arguing that it would eliminate all the benefits that

may ensue from harmonization, Doralt (2010).
21 See, for a more detailed presentation of these complexities, Colombi Ciacchi (2009: 3).
22 Remember, if no discernible effect over cross-border transactions takes place as a consequence of the

harmonization process, this will be essentially moot, and thus essentially a waste of resources and energy,

unless there are other benefits of an entirely different kind (intellectual spillovers over national legal

orders, increased sense of a common destiny and even identity, and so on) which are beyond the scope of

our economic theory of harmonization of legal rules, and whose magnitude, and even existence, is very

hard to assess.
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markets of other countries who have not adopted it. Otherwise, in the setting of our

basic model, no country would have an incentive to adopt the harmonized standard.

The option to select the harmonized set of rules may be given to the firms

themselves (or to the parties, through choice of Law in the Contract, but analytically

both possibilities are very similar in our economic model of harmonization), who

may decide to operate under their national standard or under the harmonized

standard (or under both, if that is technologically or materially feasible). Again, if

the standard has to have some bite in cross-border transactions, the firms using the

harmonized standard would be allowed to enter any national market, regardless of

the level of the national standard in place in such market. This model would

correspond essentially to the ‘‘Optional Instrument’’ considered as Option 4 in the

Green Paper from the European Commission, and also to the ‘‘blue button’’ proposal

that some have advocated.23

How these different ways to arrange the relationship between the harmonized

standard and the national ones fare comparatively in terms of their effects on the

level of the harmonized standard, on the level of cross-border trade and, ultimately,

on social welfare?

The first and basic observation that will be apparent from the analysis that will

follow is that the choice of harmonization regime (full, minimum, co-existence)

matters for the determination of the level of the harmonized standard. This implies

that one cannot treat separately the issue of the substantive level and content of the

harmonized rules and standards from the question of whether these harmonized

rules will constitute a new full harmonization regime, a minimum harmonization

regime, or will co-exist alongside the existing national rules. They are distinct

questions, but the answer to the second one conditions the first in a decisive way.

Full harmonization is analytically one of the simpler cases. In fact, it corresponds

to the basic model of optimal harmonized standards outlined in Sect. 5 above. What

was summarized there with respect to optimal unified rules exactly matches the

outcomes of full harmonization when the lawmaker responsible of the harmonized

standards tries to reach the most efficient results given that the regime is full

harmonization.

Under minimum harmonization,24 one needs to consider three different

accompanying scenarios. The first one is that in which the adoption of a harmonized

23 See note 20 above.
24 Under full or maximum harmonization, given that the harmonized standard wipes out entirely the

national ones, there is no room for strategic reactions by the national lawmakers in view of the new

harmonized rules. Under minimum harmonization, however, given that only standards that are lower than

the level imposed by the harmonized rules are eliminated, but higher ones remain always possible,

national lawmakers could increase the existing standards in order to countereffect the harmonizing—and

market-opening-effects of the agreed standards. If these reactions are possible, then the lawmaker in

charge of the harmonization exercise should take this into account and react accordingly at the time of

building the harmonized standards. In order to simplify the analysis, we do not allow for this possibility,

even if not discarding the plausibility of this complication, and even its empirical relevance. It must be

pointed out, however, that this opportunity for strategic behavior by national lawmakers that minimum

harmonization allows would be a comparative disadvantage of minimum harmonization versus full

harmonization and pure co-existence, where there is no room for these undesirable maneuvers by national

lawmakers.
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set of rules does not imply any opening up of markets for firms that do not use the

national standard that, by definition, has to be higher than the harmonized one—

lower national standards have been eliminated by the European standards. That is,

national markets remain entirely separated. If this is the environment, then, optimal

harmonized standards should correspond to the lowest pre-existing national

standards, and in fact the entire harmonization exercise is useless. It is thus

important to emphasize that the economic benefits of harmonizing rules and

standards in Contract Law require as a necessary condition some opening of the

national markets for entry of foreign firms, otherwise the efficiency gains will not

appear, since national markets would still be served by the local firms, and for this

scenario the diversity of national standards—reflecting the underlying actual

diversity in consumer preferences and firms’ costs in satisfying legal require-

ments—constitute a superior policy option.

The second one is that of partial entry of foreign firms into national markets:

foreign firms using a standard that is at least as high as the national standard

would be allowed to enter the national market. That is, when minimum

harmonization is combined with the possibility of entry of standards that are at

least as high as the national standard, there is some chance of entry by the more

efficient firms from other countries into the markets of other states. Here, let’s

also assume that firms may operate under two different sets of rules, their own

national standards, and the new harmonized ones, serving, for instance, their

national market under the pre-existing—and higher than the harmonized one—

national standard, and the foreign market under the new harmonized set of rules. I

will later discuss the relevance of this assumption for the comparison between the

different harmonization regimes.

What are the results in this setting of minimum harmonization with partial entry

under higher standards? As under full harmonization, there are two interesting

cases. In the first, the country with the more efficient firms (A, with the notation

used in the previous section) also has consumers with stronger preferences for a

higher legal standard. Here, minimum harmonization with partial entry would

require a harmonized standard that is lower than that under full harmonization in the

same case. At the same time welfare in both countries would be higher than with full

harmonization: the efficient firms from country A would serve the markets of both

country A and country B, but the first market (A) under the pre-existing national

standard of A, and the second market (B) under the new harmonized intermediate—

but lower than the equivalent standard under full harmonization—standard.

In the second case, the two countries are diverse in firms’ costs and consumers’

preferences, so that the country with the more efficient firms (B) has a consumer

population with weaker preferences for a higher legal standard than those of country

A. Now, under minimum harmonization with partial entry—only of higher

standards—the optimal harmonized standards can be very low or very high,

depending on whether the gains from cross-border trade are low or high. Here, there

is no easy comparison with the outcomes under full harmonization, although the

intermediate standards under maximum harmonization are no longer desirable, and

the optimal harmonized standards are either very low—inducing no increased entry

of the efficient firms in foreign markets—or very high—with opposite effects.
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The third major scenario under minimum harmonization is that in which

minimum harmonization is combined with the complete effects of the country of

origin principle. The harmonized standard with the minimum harmonization effect

actually eliminates the lower pre-existing standards, but the country of origin

principle with full effect would allow firms to enter a foreign market under their

own national standards—all of them equal to or higher than the harmonized level,

by definition of minimum harmonization—and this possibility of entry will be true

even if those standards are lower than the level required by the national Law

imposed in the country where consumers are located, the receiving or importing

country.

When minimum harmonization is coupled with full country of origin, the more

interesting cases are again the two mentioned above. In the first of them, namely

when the country with the more efficient firms (A) is the one with consumers

showing stronger preferences for a higher legal standard, the level of the

harmonized standard, and the outcomes in terms of trade exactly mirror those

under minimum harmonization with partial entry. In the second case (B, the country

with the more efficient firms at the same time has consumers with weaker

preferences for a higher legal standard than those of the other country), the

introduction of the full country of origin principle improves the performance of

minimum harmonization in terms of opening trade, as one would expect, and allows

higher levels of welfare. Now, in this case, minimum harmonization with complete

country of origin effect allows for intermediate harmonized standards, and

simultaneously, allow that more efficient firms from the country with the pre-

existing lower standard enter the market of the other country, a possibility that did

not exist under minimum harmonization with only partial entry. These increased

opportunities, in turn, expanding the range of optimal standards, allow us to obtain

the welfare gains of increased cross-border trade with less distortion in the

satisfaction of consumers’ preferences for the level of protection in the country that

possessed the lower pre-existing standard.

Finally, let’s turn now the attention to the option of the regime characterized by

the co-existence of (harmonized and national) standards. Again, let’s first assume

that that firms may operate under two different sets of standards and rules, their own

national ones, and the harmonized ones, although later it will be shown how

significant are the consequences of modifying this important assumption for the

outcomes of a harmonization process.

In this setting, the performance of the co-existence regime is excellent. It is

always as good as minimum harmonization in many cases, and in the remaining

important case, namely where the country with more efficient firms is also that with

a population of consumers with lower valuation of the protection provided by higher

legal standards, it outperforms minimum harmonization in any of the versions that

have been explored above. In other words, it performs better than minimum

harmonization, both uncoupled or coupled with partial entry or with full country of

origin principle. The reason is that in this case, the optimal harmonized standard

under co-existence of harmonized and national standards allows the more efficient

firms to be fully able to serve all markets: the market with the pre-existing lower

standard will be served with that national standard, and the other market—that of
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the country with a previous higher standard—will be served with the harmonized

standard, which will be exactly tailored for the consumers’ preferences of that

country, given that it is being served by the more efficient foreign firms.

In fact, it can be shown that under the above explained assumption that firms are

able to operate subject to more than one standard, a regime of co-existence of

harmonized and national standards leads, if the lawmaker establishing the national

standards strives for efficiency, to the first best solution for consumers and firms in

all affected countries (see, for details, Ganuza and Gomez 2010).

To sum up the relative advantages and disadvantages of the various alternative

regimes organizing the harmonization of rules in Contract Law (and in other areas

as well, since the theoretical issues are likely to be similar) it is possible to conclude

that full harmonization has the potential to produce significant gains in terms of

reduction legal obstacles to cross-border trade, since the elimination of legal

diversity is radical and complete.25 Maximum harmonization, however, forces

important welfare sacrifices in terms of the appropriate matching of the level of the

standard to the local preferences of the affected countries and societies, since all of

them are subject to the same level of protective rules, disregarding the may be

importantly divergent preferences across countries over the issues subject to the

harmonized rules.

Thus, the existence of several standards—which will fall short of true full

harmonization—may improve welfare since they allow a better match between

consumer preferences and the level of the standard, even if they sometimes fail to

realize the full potential gains from trade across the national borders. That is, it may

be better to allow some barriers to cross-border trade in place as a consequence of

legal diversity, in order to better adapt the standards to which products and services

should be subject to societal preferences over the level of consumer protection that

is deemed desirable. It is true, though, that softer forms of harmonization, such as

minimum harmonization, unless one wants them to be entirely moot in showing

some significant effect on improving cross-border trade activity, need to be

supplemented by measures that guarantee some entry by the more efficient firms

into the markets of other countries. That is, softer forms of harmonization require

that the national standards do not remain entirely entrenched, and the markets

continue to be totally separated.

Accordingly, a complete, or at least an attenuated version of the country of origin

principle would allow for this improvement in cross border trade—although to a

lower extent than full harmonization, but with better outcomes in terms of

respecting variety in societal preferences for the level of the legal standards.

Minimum harmonization, however, may not be the optimal regime even if one is

very concerned with preserving a good match between the level of the standards and

the preferences of the citizens in each country. There may be even greater potential

welfare gains in allowing that national and harmonized standards coexist, that is, in

25 This is probably an exaggeration, since even under full harmonization of a given area of the Law,

however ample this may be (such as Private Law) many important features and properties of the national

legal systems will remain separate and diverse (procedures, courts, legal culture and tradition, and so on).

This will obviously reduce the positive impact of full harmonization in promoting cross-border

transactions. See, for this and similar arguments, Gomez (2008: 89); Low (2010: 288).
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using an even softer approach than minimum harmonization. Thus, harmonized

rules and standards in European Private Law could be thought as instruments to be

deployed alongside existing national standards, and not replacing even the standards

that are lower than the harmonized one, at the same time allowing the most efficient

firms to exploit the gains from cross-border trade, given that, at least arguably, the

harmonized standards could be able to overcome the existing barriers preventing

active transactions serving consumers across national borders, while simultaneously

being respectful of the real diversity in Europe, in terms of the preferences and the

basic economic conditions of the societies in which the rules are to be applied.

Indeed, when firms are flexible enough in their technologies and cost functions, so

that they are able to operate under more than one set of standards, this regime

allowing perfect co-existence of standards, national and harmonized (European, in

our case) is the best strategy to go ahead with harmonization.

It must be clearly underlined, though, that the advantage the co-existence

approach to harmonization crucially depends on the assumption already mentioned

several times along this section, namely that firms are not forced (for technological,

economic or other reasons) to provide goods and services only and solely subject to

one single set of rules. If this assumption is not met, and firms can only do business

under one single set of legal rules and standards, one is squarely back in front of the

fundamental dilemma of harmonization as an instrument to reduce transactions

costs in cross-border transactional activity, and namely the trade-off between gains

from trade and the matching of legal rules standards to societal preferences and

local conditions. One could argue, however, than in the different areas of the Law

directly affecting contracting and cross-border trade, it is possible to distinguish

between two kinds of rules and standards. Some—let’s say, safety requirements of

products, standards determining quality levels in goods and services—impact the

behaviour and decisions by the agents in a kind of durable or rigid way, so that it is

difficult to act and serve markets under more than one set of rules and standards. For

instance, probably economies of scale make it too expensive to build a production

plant with diverse production chains depending on the standard of the market in

which the goods will be sold. Others may have little or no impact in the fixed costs

of the firm, and may affect behaviour only after the fundamental productive

decisions have been taken, allowing the firm to tailor the product or service to more

than one governing standard. Plausibly a large part of traditional Contract Law may

fall in the second category, because firms, even with the same product and service

for all markets, may be able to adjust the terms of the contract with the other party to

the requirements of diverse national or harmonized Contract Law rules and

standards. Probably this would not cover the entire area of Contract Law, but

arguably a major portion of it. This sub-set of Contract Law rules would be a natural

candidate for harmonization in the form that I have labelled co-existence of

standards, and the European Commission and others refer to as an optional Contract

Law instrument.

At a general level, the fundamental dilemma between lower transaction costs in

cross-border trade, and satisfaction of local preferences and conditions does not

have a general theoretical answer. It brings to the forefront, however, the choice

between full harmonization as the most powerful engine to ensure gains from trade,

Eur J Law Econ (2012) 33:481–503 499

123



www.manaraa.com

and co-existence of standards as the mode of harmonization that better serves to

preserve and satisfy variety in societal preferences over the substance and level of

the legal rules and standards. Minimum harmonization, although being sometimes

more appealing than maximum harmonization would be dominated by the softer and

looser approach of allowing full co-existence of national and harmonized standards,

regardless of their relative levels.

5 Conclusions

The construction of some form of European Private Law seems to be at an already

advanced stage. Many of the fundamental theoretical questions surrounding the

process and, thus, the outcome, remain still largely unresolved.

First, the mechanisms that will operate the harmonization—if any—are still

open. And the mechanism are very diverse, ranging from spontaneous—a neutral

characterization, however, in normative terms: not everything spontaneous neces-

sarily leads to a desirable outcome—convergence, to conscious coordination

exercises by legal orders, with or without the push from external harmonization

entrepreneurs, to imposed uniformity—or simply, approximation—by political fiat

from a higher power or authority. These processes widely differ in operation and

force, and their economic assessment should also vary, independently of the actual

outcome in terms of equivalence in achieved legal outcomes.

Second, the harmonizing scope of European Private Law vis-à-vis the existing

diverse National legal orders is yet undecided. We try to contribute to cogently

answer this question by presenting, in informal terms, a theoretical account of how

to determine the harmonized standards in the presence of pre-existing National

rules. We present here the sketch of a theory of optimal decision making in a

harmonization process. The costs for the firms (the agents, in general, be they firms

or not, although the most natural setting is that of firms) subject to the standards, and

the preferences in the different societies regarding the substance and level of rules

and standards are the key factors to take into account in building the harmonized

rules. The choice of harmonization regime, that is, whether the outcome should be

full harmonization, minimum harmonization or simply a co-existence of a new

harmonized standard with the old national sets of rules, can be shown to be decisive

for the substantive decisions over the standards.

The choice among regimes, moreover, should try to effectively reduce barriers for

cross-border commercial activity while at the same time trying to preserve the

alignment between the substantive standards actually applied in the different

countries, and societal preferences in each of them. In this respect, the optional

instrument solution appears as an attractive alternative, and it can be shown to be

superior to minimum and maximum harmonization when it would be technologically

and economically feasible for the firms subject to the legal rules to use both a national

standard and a harmonized European one, arguably a scenario that can be applied to a

significant fraction of Contract Law. When this is not the case, and only one standard

at a time is feasible, the efficiency advantages of the optional instrument clearly

decrease, and maximum or minimum harmonization increase their appeal.
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